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EXCESSIVE PENALTIES AFFECTING THE 
VALIDITY OF MAXIMUM RATE LEGIS- 
LATION. 





In Ex parte Young, 209 U. S. 123, 13 L 
R. A. (N. S.) 932, the opinion by the late 
Justice Peckham, dissented from by Justice 
Harlan, considers the contention that the 
Minnesota maximum rate statutes were “‘in- 
valid on their face on account of the penal- 
ties.” 

Reviewing the provisions of these acts, 
the enormous penalties which would accrue 
during the time necessary to test their being 
or not confiscatory, and the practical im- 
possibility of obtaining officers and agents. 
threatened with fine and imprisonment, to 
carry on the business of a railroad, the court 
concluded, that the result of the attempted 
imposition of excessive penalties was “a 
denial of any hearing to the (railroad) 
The “We 
hold, therefore, that the provisions of 
the acts relating to the enforcement of 


company.” Justice said: 


rates, either for freight or passengers, 


by imposing such enormous fines and 


possible imprisonment as a result of an un- 
successful effort to test tie validity of the 
laws themselves, are unconstitutional on 
their face, without regard to the question 
of the insufficiency of those rates. We also 
hold that the circuit court has jurisdiction 
* * * to inquire whether the rates 
permitted by these acts or orders were too 
low, and therefore confiscatory, and if so 
held, that the court then had jurisdiction to 
permanently enjoin the railroad company 
from putting them in force, and that it also 
had power, while the inquiry was pending, 
to grant a temporary injunction to the same 
effect.” 





We perceive from this that the only ques- 
tion decided was that the penal sanction of 
the statute was taken away and then the 
court proceeds to inquire whether the pre- 
scribed rates are or not insufficient. But 
it would appear to us, that the first inquiry 
would be whether or not the provisions for 
enforcement, being eliminated, they are of 
that separable character, that the rest of the 
statute ought to stand, the test being wheth- 
er or not the legislature would have enact- 
ed a law thus stripped of all provisions for 
its enforcement. 

In Wilcox v. Consolidated Gas Co., 212 
U. S. 19, the Young case was followed in 
the respect above set out, but the provisions 
as to rate were held unaffected. The opin- 
ion in this cdse was also by Mr. Justice 
Peckham. He said: “They (penalties) are 
not a necessary or inseparable paft of the 
acts, without which they would not have 
been passed. * * * When the objec- 
tionable part of a statute is eliminated, if 
the balance is valid and capable of being 
carried out, and if the court can conclude 
it would have been enacted, if that portion 
which is illegal, had been omitted, the re- 
mainder of the statute thus treated is 
good.” 

Just as in the Young case, the question 
considered was the right of a public service 
company to obtain injunction agajnst en- 
forcement, and as the gas company failed 
to prove the prescribed rates would prove 
confiscatory, we are left in doubt: whether 


the prescribed penalties may be claimed, be- 


cause the iudgment in the supreme court 
was: “The decree is reversed and the 
case remanded to the court below with di- 
rections to dismiss the bill without preju- 
dice.” Therefore, we take it, that the com- 
plainant was denied all relief, except that 
‘if hereafter it shall appear, under actual 
operation of the ordinance, that the returns 
allowed by it operate as a confiscation of 
property, nothing in this judgment will 
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prevent another application to the courts of 
the United States or to the courts of the 
state of Tennessee.” 

sut in the Young case it seemed wholly 
unnecessary for the court to announce any 
such principle as it did, because, if the stat- 
ute were attacked as prescribing confisca- 
tory rates, there was ample enough ground 
for equitable interference in the fact, that 
the deterrent penalties amounted, practi- 
cally, to a destruction of the business of a 
railroad, as it could find no agents or em- 
ployee willing to take the risk of fine or im- 
prisonment. 

Taking, therefore, these two cases: togeth- 
er, it may well be argued that Justice Peck- 
ham did not intend to go any further than 
Justice Brewer, whom he quotes, an- 
nounced in Cotting v. Stock Yards Co., 183 
U. S. go. 
said; “It is doubtless true that the state may 


In that case Justice Brewer 


impose penalties, such as will tend to com- 
pel obedience to its mandates by all, indi- 
viduals or corporations, and if extreme and 
cumulative penalties are imposed only after 
there has been a final determination of the 
validity of the statute, the question would 
be very different from that here presented.” 
Then the Justice goes on to say “when the 
legislature, in an effort to prevent any in- 
quiry,” enacts such rates, then it would be 
a serious question, whether or not a statute 
thus intending was unconstitutional. 

Justice Brewer was here speaking very 
cautiously, indeed, as we believe it would 
be thought by every lawyer, that if any 
court could deduce any such intent in a stat- 
ute, it would undoubtedly hold that penal- 
ties thus imposed, whether they be “extreme 
and cumulative” or otherwise, would be 
illegally imposed. 

Therefore we read with special interest 
that portion of the opinion of Judge Pof- 
fenbarger of West Virginia Supreme Court 
of Appeals in the case of Coal & Coke Ry. 
Co. v. Conley et al., 67 S. E. 613, in which 





he contends that the question is stil! open 
whether or not any statute of the character 
we have been considering becomes uncon- 
stitutional merely because of its providing 
for such penalties as have been described. 
But with greater interest still do we fol- 
low the reasoning on this subject in an opin- 
ion, which, taken all in all, is one of the 
ablest judicial expositions of principles on 
all subjects it treats it has been our oppor- 
tunity to read. We especially commend 
those parts of the opinion which demon- 


strate, with faultless logic, that a state is _ 
Eleventh 


not such in the sense of the 
Amendment, when its officers are prohibited 
‘by the courts from enforcing an unconstitu- 
tional statute and when equity may enjoin 
the enforcement of a criminal statute, These 
are examples of the sustained logic of a 
master, proceeding as easily and naturally 
on the elevated plane he has placed himself 
as others of us do in the ordinary walks of 
life. 

Coming back, however, to that part of 
this opinion first above mentioned, we find 
the able judge reasoning, that general 
words must not embrace that which the leg- 
islature knows is beyond its power to ac- 
complish. What it knows it cannot accom- 
plish it is to be presumed it does not intend 
to attempt. 

The opinion says: “If the courts could 
set aside statutes on the assumption of 
their emanation from ignorance, stupid- 
ity or corruption on the part of the 
legislature, the validity of every statute 
could be called in question, and there would 
be no certainty or stability in the law. In 
passing this statute, the legislature knew the 
limitations upon its powers and the consti- 
tutional rights of the railroad companies. 
It knew they were entitled to a hearing in 
the courts of the reasonableness of the rate 
and that it could not deprive them of it. 
Did it intend to do so? Evidence of such 
intent must be disclosed by express lan- 
guage in the act, to warrant an affirmative 
answer to the question.” 

Then the Judge cites numerous instances 
wherein alleged violations, coming within 
the letter of the law, were held to make of 











(11M 


Vou. 70 


CENTRAL LAW JOURNAL 


383 








the statutes absurdities, if enforced. He 
goes back to Blackstone’s illustration of a 
barber bleeding a man in the street not com- 
ing within the act of parliament against the 
drawing of human blood; to that of a 
prisoner breaking out of jail to save his life 
from a prison on fire, not being within 
the statute making it a felony to break out 
of jail, and he says a corporation appeal- 
ing to the courts against an unconstitutional! 
statute is “metaphorically a fugitive from 
the fire of confiscation, or a vindicator of 
jaw or a surgeon relieving an abscess in 
the body politic.” 

The judge contends, that there is nothing 
objectionable in the way of recognizing 
what we may call an interregnum in the en- 
forcement of these penalties, if thereby re- 
sort to the assertion of a constitutional right 
is made possible. Such kind of construction 
saves a statute, or tends to save it, in its 
entirety, with no question of separableness 
to be considered, while the other kind of 
construction either destroys or emascuiates 
it, and it is the duty of courts to save a 
statute if possible. 

It certainly seems as allowable for a !egis- 
lature to contemplate such an interregnum 
as it is for a court to decree that there is 
one whether the legislature so intended or 
not. The Young case did decide, that the 
court could temporarily enjoin enforcement 
of rates, while their constitutionality was 
being inquired into. Assuredly, then, an 
interregnum is in legal conception, and, if 
so, the legislature may as well contemplate 
it, as a court. 

Mr. Justice Brewer seemed to think, that 
after final adjudication upon validity exces- 
sive fines might not be considered confisca- 
tory and we doubt very greatly whether 
their cumulativeness would be taken intq 
account for any other reason than their 
being thus, while a bona fide appeal is being 
made to determine whether or not a rate is 
confiscatory. Divest these penalties of their 
cumulative character and they look very 
reasonable indeed, in comparison with fines 
for violations of other statutes, whether the 
offenses be mala prohibita or mala in se. 





NOTES OF IMPORTANT DECISIONS. 


STATUTB OF FRAUDS—POST-NUPTIAL 
ATTEMPTS TO VALIDATE ANTE-NUPTIAL 
AGREEMENTS.—In some jurisdictions con- 
tracts required by the Statute of Frauds to 
be in writing are otherwise void and in some, 
they are merely declared unenforceable. The 
Wisconsin Supreme Court in ruling that an 
oral ante-nuptial agreement could not be vali- 
dated by a post-nuptial agreement in writing 
is careful to say that there is a distinction in 
this as to agreements which are void and 
those merely unenforceable, the former being: 
those by Wisconsin statute. The court says: 
“How a void agreement which has no vitality 
whatever can be brought into force and vigor 
by another agreement made by the parties 
after they are disqualified to make the one 
which is void is not easy to understand. If 
this can be done, it is an easy way of avoid- 
ing the statute. If our statute were similar 
to the English statute of frauds and the stat- 
utes of the majority of the states which fol- 
low either literally or in substance the English 
statute, the proposition would be quite dif- 
ferent. The English statute and most of the 
other states, except Wisconsin and New York, 
do not make the contract void, but provide, 
that, ‘no action shall be brought * * * *& 
to charge any person upon any agreement 
made upon consideration of marriage,’” etc. 
See Kohl v. Frederick, 115 Iowa 517, 88 N. W. 
1055; Frasier v. Andrews, 134 Iowa, 621, 112 
N. W. 92, 11 L. R. A. (N. 8S.) 593. But even 
under such a statute a similar ruling is that 
of the principal case -has been made. Mc- 
Anulty v. McAnulty, 120 Ill. 26, 11 N. E. 397, 
60 Am. Rep. 552. 


The court further says: “It is true that 
the statute does not provide expressly when 
the note or memorandum shall be made and 
signed and doubtless this might be done after 
the oral agreement was made and under such 
agreement valid where the relations of the 
parties had not changed and no rights inter- 
vened. Brown on Statute of Frauds, § 224. 
But it seems plain that after the parties be- 
came disqualified to make an ante-nuptial con- 
tract, they cannot by a post-nuptial agreement 
infuse life into an oral ante-nuptial agreement 
which never before marriage had any legal 
existence.” Why may it not be urged, how- 
ever, if the parties are disqualified after mar 
riage, that also they are not able to infuse 
enforceability into an unenforceable contract? 
Such seems to have been the Illinois view. 
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THE VARIOUS FORMS OF COMMIS. 
SION GOVERNMENT. 





A new experiment was made when the 
Texas legislature of 1901 granted Galves- 
ton a new city charter, substituting for the 
old, “commission government.” The suc- 
cess of this municipal venture is undis- 
puted in Galveston, and yet, some of our 
students of municipal affairs would main- 
tain that the extraordinary conditions pre- 
vailing there, as an attendant economic 
state, brought about by the catastrophe, 
were largely responsible for the much her- 
alded success of the “Galveston Plan.” 
However this may be, developments since 
1903, in other cities of Texas, and else- 
where, have well nigh proved to us that 
the peculiar conditions prevailing in Gal- 
veston at the time of the inauguration of 
the new system, were not responsible for 
that success. ; 

The movement has spread rapidly and to- 
day we may say that this is a distinctive 
American type of city government. In 
short, Texas, Iowa, Kansas, Idaho, North 
and South Dakota and Oklahoma have 
adopted laws tending to reorganize munici- 
pal corporations so as to embrace the com- 
mission plan in one or more of its numer- 
ous forms. Even Tennessee passed a law 
which was declared unconstitutional. Wis- 
consin and ‘Washington have ‘considered 
bills bearing upon the subject. 

The chief objects of this new method of 
government are: 1, to remove party politics 
from municipal elections ; 2, to decrease ad- 
ministrative complexities which are con- 
stantly resulting from the general American 
policy ; 3, to abolish the ward system; 4, to 
place the city finances upon a sound busi- 
ness basis; 5, to fix responsibility, in case 
of mismanagement. These objects are ac- 
complished by having the city administra- 
tion carried on by commissioners, usually 
five in number, who direct, control and are 
responsible for every department, and even 
the departmental executives. 

Each city secured a special charter in 
Texas, with peculiar features. The original 
Galveston plan (1901) was declared uncon- 





stitutional because the officials were part- 
ly. elective and partly appointive. This 


effect was immediately remedied, and, 
in 1903, all offices were made elec- 
tive. The charter provides for the as- 


sembling of the municipal functions in the 
hands of five commissioners who appoint 
the subordinate officers. This commission 
is elected at large by the people. The mem- 
bers must be 25 years of age and residents 
of Galveston for five years immediately 
preceding their election. The president of 
the commission is called the mayor. He is 
elected separately. Whenever necessary, 
the commission may compel the attendance 
of witnesses. 

The commissioners are assigned to differ- 
ent departments, i. e., streets and public 
improvements, police and fire, waterworks 
and sewage, finance and revenue. The 
mayor is not assigned to any one depart- 
ment. This body of five men, sometimes 
called the board, determines the policy, has 
full power in the appointment of subordi- 
nates, except the chief of police and fire, 
whom the commissioner of fire and police 
appoints, and can remove any official upon 
written notice and upon giving such offi- 
cial opportunity to be heard. 

The budget is made up a year in advance, 
based upon the estimates made by each 
member concerning the needs of his de- 
partment. The law provides for a careful 
administration of the finances. No officer 
may be interested in a contract to which 
the municipality is a party. Bids must be 
called for on any proposal of $500 or more. 
Detailed reports must be given each month 
by the treasurer, and a statement of all re- 
ceipts and expenditures is published quar- 
terly. The president of the board must 
report all financial transactions to the state 
comptroller at least once in six months. For 
all of this responsibility, the mayor receives 
a salary of $2,000 per annum, while the 
other commissioners receive but $1,200 each 
per annum. 

The relations which these commissioners 
have with the city’s administration may be 
likened to the duties of the ministers of 
the British cabinet. The superintendents 
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under them take over the managerial part 
of the work and direct the routine. The 
commissioners simply advise and direct. 
Yet, the board must meet weekly. 

These general features were followed by 
the city of Houston. There is one notice- 
able feature, however, and that is this: That 
all powers remained in the state and the city 
merely enjoyed delegated functions. The 
clause reads: “The specification of particu- 
lar powers shall never be construed as a 
limitation upon the general powers herein 
granted, it being intended to grant to the 
city of Houston full power of local self- 
government.” It is difficult to predict how 
far this clause will lead the officials in de- 
veloping a policy. 

All cities having this form of government 
have abolished the ward system of election. 
All elections are from the city at large. 
Houston requires its elective officers to be 
owners of real estate, and also a five-year 
period of residence. The mayor fills all 
appointive positions. The council may re- 
ject his appointments, however. His veto 
power may be overruled; it extends to sep- 
arate financial items of the budget which 
he prepares for the council’s approval. An 
ordinance cannot be passed on the day it is 
introduced except it be an emergency meas- 
ure. No financial measure is ever consid- 
ered as an emergency measure. 

Provision is made for the referendum 
upon petition of 500 voters or more, upon 
all matters of franchises and propositions 
for municipal purchases. The council has 
specific power to regulate public utility 
rates and build municipal plants. Members 
of the council cannot hold other public of- 
fice during their incumbency; they cannot 
be interested in any city, school, state or 
county contract or public work, and any 
such contract is null and void, and the of- 
fending member may be removed from of- 
fice by the mayor and the council. The 
council elects the city comptroller, directs 
and supervises finances, can examine the 
books of all quasi-public corporations for 
municipal purposes. 

This new form of city government was 
likewise successful in Houston, and is prov- 





ing more successful each day, although 
there were no extraordinary circumstances 
attendant upon its introduction. In 1907, 
the legislature of Texas granted new -char- 
ters to Fort Worth, Dallas, Denison, El 
Paso and Greenville. 

The general provisions for these cities 
seem to be about the same, varying in im- 
portant details. There is a tendency to ex- 
periment with new methods, and it is too 
early to predict what the outcome will be. 
The laws prescribed for these latter cities 
all provide forthe referendum on franchises 
and bond issues; most of them provide 
for the “recall” of the elective officers, or 
have some other way of getting rid of pub- 
lic officers other than on motion of the 
board. In all of these cities the commis- 
sioners are elected at large, and where 
party primaries are held, nominations must 
be at large. 

El Paso’s charter provides for. the elec- 
tion of the judge of the corporation court, 
a treasurer, an assessor and collector of 
taxes, leaving the power of removal in ‘the 
hands of the board upon hearing. Fort 
Worth’s charter has an additional feature, 
namely, requiring that the commissioners 
shall be elected to take charge of designated 
departments. Thus, the voter knows what 
pesition each official will fill. In the Dallas 
plan the presidents of the banks nominate 
the auditor. All other officers are elected 
by the mayor and the council. In the small- 
er cities of Denison and Greenville; only 
two commissioners are elected. The mayor 
of Greenville acts as the judge of the cor- 
poration court and the city treasurership 
goes to the highest bidder. 

In 1907, Iowa passed a law allowing 
cities to organize under the commission 
form. Des Moines, being the first city in 
Iowa to organize under this law, is often 
taken as the Iowa model and the plan is 
called the “Des Moines Plan.” The law 
has this advantage over the Texan law in 
that the general enabling act provides that 
all cities over 25,000 may adopt the plan, 
thus insuring a uniform system all over 
the state, instead of allowing conflicting 
and perplexing provisions to arise in the 
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several cities. ‘The Jowa law is so good 
that it is deserving of some consideration in 
detail. 

The first three sections are general, pro- 
viding for biennial elections of the mayor 
and the councilmen, the manner of election, 
and a non-partisan primary. Candidates’ 
names are placed on the ballot on petition 
of 25 per cent of the voters, the two high- 
est candidates being placed on the ballot. 
Penalties are imposed for bribery during 
elections and for violation of the election 
laws. 

Power to govern the city is provided in 
section 6. A majority vote is necessary to 
pass a measure, 

Five departments are created, namely, 1, 
public affairs, with the mayor exercising 
direct supervision ; 2, accounts and finances; 
3, public safety; 4, streets and public im- 
provements; 5, parks and public property. 
One member of the council presides over 
each of the other departments, and the 
council determines to what department each 
councilman shall be assigned, except the 
department of public affairs. The council 
elects by majority vote the necessary offi- 
cials to administer the departments. (Secs. 
7 and 8.) 

A sliding scale is provided for the salar- 
ies of the mayor and the councilmen accord- 
ing to the size of the city, ranging from 
$2,500 for the mayor and $1,800 for the 
members of the council in cities from 25,000 
to 40,000, to $3,500 for the mayor and $3,- 
ooo for the members of the council in cities 
over 60,000. (Sec. 10.) 

Every ordinance, contract, etc., must be 
open to public inspection for 7 days prior 
to its final passage and does not go into 
effect until 10 days after its passage; if, 
during these days, 25 per cent of the voters 
petition for the referendum, the council 
must submit the question to a vote. All 
franchises to public service corporations 
must be submitted to the vote of the people 
for approval. (Sec. 12.) 

Direct or indirect interest in public ser- 
vice corporations is prohibited on the part 
of city officials or employees. A civil ser- 





vice commission is provided for, and the 
methods of procedure for such commission 
are prescribed. Complete publicity in all 
city affairs is provided for, i. e., monthly 
statements of receipts and expenditures are 
to be published—an annual examination and 
audit. Iowa has just established a system 
of uniform municipal accounting, based 
upon schedules provided by the census bu- 
reau at Washington. This new law will 
aid the cities of Iowa is securing better ac- 
counting methods, and especially those cit- 
ies that have adopted or are contemplating 
the adoption of the commission form of 
government. (Secs. 13, 14 and 15.) 

Upon petition of 25 per cent of the voters 
a special election must be called at which 
the person against whom the “recall” is 
aimed must stand for re-election. The ini- 
tiative is established in the code, by which 
the people can compel the council to pass 
needed ordinances. /Jpon petition of 25 per 
cent of the voters the council must pass 
the ordinance in question, or, refer it to 
popular vote. (Secs. 18 and 19.) 

If after 6 years, the system proves un- 
satisfactory, the people can vote to return 
to the old system. (Sec. 20.) 

The “Des Moines Plan” is the most ad- 
vanced form of ‘commission government 
ever put into operation. It is representa- 
tive—the people have an absolute check 
upon administration of city affairs—it makes 
it possible for the people to assert their 
rights at any juncture. They control, abso- 
lutely, their representatives. This is one 
of the objections to the Galveston plan. In 
Des Moines, responsibility is fixed. Salar- 
ies are sufficiently high to insure good ser- 
vice from those who are willing to devote 
their time to the work of honest, sane and 
sober city government. 

Lewiston and Boise have charters in Ida- 
ho. The Lewiston charter provides for six 
aldermen and a mayor, who have the power 
of appointment and renmval of other offi- 
cers, except the comptroller, who is elected 
for a period of ‘two years, and cannot be 
removed unless for cause, after a hearing, 
The recall and the referendum are provid- 
ed for; franchises are limited to 25 years, 











Vou. 70 


CENTRAL LAW JOURNAL 


387 








and must be referred to the voters upon pe- 
tition of 300 citizens; the city may acquire 
property at the expiration of any franchise 
without making payment for anything 
above the physical value; no ordinance may 
be passed upon the day of its introduction, 
unless such measure be deemed an emer- 
gency measure. 

Boise has made provision in its charter 
that no party emblem shall appear on the 
ballot at any municipal election; vacancies 
in the council are filled by the council itself 
until the next regular election. Special elec- 
tions are not held. The finances are care- 
fully guarded, and no expenditure for sup- 
plies, in excess of $100, can be made un- 
less sealed bids are first submitted. Fran- 
chises are likewise limited to 25 years; and 
from 2 to 5 per cent of the gross receipts 
must be paid to the city. No franchise can 
be renewed until within the last year. 

South Dakota has a general law appli- 
cable to all cities which shall vote to adopt 
the commission form of government. This 
‘law follows the Galveston plan; the mayor 
has no veto power; and the board may 
remove any officer. Nomination petitions 
for a primary election must be signed by 
15 voters for every 1,000 of the population: 
The law provides for the initiative, the ref- 
erendum and the recall. Franchises are 
limited in the same manner described above, 
and the referendum clause is compulsory. 
The recall is made applicable to school di- 
rectors as well as other elective officers. 
Contrary to the usual practice in other cit- 
ies with this form of government, the ap- 
pointive officers are given a definite term 
of one year. Provision is made, however, 
so that they may be removed at any time. 

The Kansas law is applicable to cities of 
the first class. It is worth while to note in 
this connection that the mayor is the active 
head of'a department of the city in only 
fowa and Kansas. The laws of Idaho, 
Kansas, North and South Dakota and Ok- 
lahoma, is short, provide various groupings 
of the provisions embraced in the various 
laws described. 

It is perhaps worth while to give passing 
note to the provisions of the “Newport 





plan,” championed by Admiral Chadwick . 
before the Norfolk convention of the 
League of the American Municipalities. 
The new charter became effective in Janu- 
ary, 1907, and was adopted by a very con- 
siderable majority of the citizens. The 
system follows the organization of the Eng- 
lish corporation and embraces the New 
England township plan in some of its fea- 
tures, the representative council taking the 
place of the open meeting and the mayor 
and the aldermen taking the place of the 
selectmen. 

There are a large number. of people in 
the governing body, while the commission 
form aims at concentration. The council 
is composed of 195 men who control legis- 
lation. The mayor and five aldermen have 
charge of the executive branch; the initia- 
tive and referendum are provided for; and 
the usual provisions concerning the interest 
of city officials in city contracts is pro- 
vided. 

Admiral Chadwick advocates the largest 
possible widening of citizenship in order to 
give the citizens an active and constant par- 
ticipation in public affairs. He argues that 
this the Galveston plan does not do, yet 
he admits that this defect is largely reme- 
died in the Des Moines plan. He deems it 
inexpedient to unite the executive and legis- 
lative branches into one body, because he 
believes that it will lead to the formation of 
vicious rings. He says that the Galveston 
plan is a return to mediaevalism. All of 
his arguments against the system of com- 
mission government iose most of their force 
because the evils of which he complains 
have been removed to a large extent. 

I have cited the Newport plan to illus- 
trate the fact that our American cities are 
constantly on the alert to devise some new- 
er and better form of city government. Dis- 
satisfaction exists with respect to condi- 
tions in city government, and Newport be- 
lieves that it has solved the problem. Cer- 
tainly, the first year’s trial of the new plan 
has met with tlie utitdeniable approval of 
the citizens. 

The subject of commission government 
is in its embryonic state, and it is impossi- 
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ble to discuss the merits of the system out- 
side of Galveston and Houston perhaps. In 
these cities the system has been in operation 
long enough to warrant our stating that it 
is proving successful. All other cities that 
have adopted the plan have done so within 
the past year. The final success of the plan 
depends upon the checks which are im- 
posed upon the city officials. 


The Galveston plan was given birth at 
the time of a great civic need—when the 
best that there was in the city would nat- 
urally assert itself. However, I am prone 
to attribute the success of the plan to the 
merits alone. Galveston is now reaping 
the benefits of five years of clean adminis- 
tration. She was desperate and bankrupt, 
in the hands of grafters; now she has 
credit. Good government proved to be a 
strong agent in the uplifting of the city. 


Houston’s conditions were not alarming 
—they were not clamorous or dramatic at 
the time the system was introduced, simply 
normal, with official incompetency and cor- 
ruption on every hand. The success of the 
Galveston plan attracted the citizens of 
Houston. The police department, for ex- 
ample, was reorganized on the merit basis 


‘instead of being subject to political pull. 


as had been the case formerly. It is enough 
to quote from American Municipalities in 
its comments on the report of Houston’s 
mayor: “What will most. appeal to the peo- 
ple in the message of the mayor and the 
reports of the department heads is the 
splendid vindication of the commission 
form of government. * * * It is clear 
now that the elimination of politics and 
the conduct of the business of the munici- 
pality upon business principles was what 
the city needed right along.” 


The various forms of commission gov- 
ernment aim to make office-holding at- 
tractive to the competent man and to re- 
move hampering restrictions which usually 
surround city officials. The ward system 
has been abolished, and instead of ten or 
twelve aldermen in cities like Galveston and 
Houston, we find only four, elected by the 
city at large. 





Des Moines and Cedar Rapids held their 
first elections this spring. The law was car- 
ried to the Supreme Court and every pos- 
sible objection was raised by the opponents 
of the plan. It was claimed to be uncon- 
stitutional because it combined legislative, 
executive and judicial functions in one 
body; because it gave legislative power to 
the people through the initiative, the refer- 
endum and the recall, because it was not 
uniformly operative; and because voters’ 
were deprived of essential rights. The law 
was upheld without a single dissenting opin- 
ion. 

We are looking to the lowa officials to 
demonstrate the success of their plan, 
which is the most advanced. Public senti- 
ment will turn for or against the plan as a 
result of the success or failure of the lowa 
experiment. There seems to be no reason 
why the plan should not materialize and 
result in much good. 

The reason why the initiative, the referen- 
dum ‘and the recall have not met with Amer- 
ican approval is because of the lack of con- 
fidence on the part of the voters, in city of- 
ficials, and because the systems in vogue 
have not tended to inspire interest in mu- 
nicipal government. I do not wish to ap- 
pear to contradict those authorities upon 
these three innovations in city government, 
who maintain that they will never be suc- 
cessful. However, I do believe that all judg- 
ments which have heretofore been given 
concerning the initiative, the referendum 
and the recall have been based upon a hasty 
judgment of peculiar local conditions. The 
success or failure of them will depend upon 
the working out of the commission pian. 

Commission government is a new thing. 
It has not yet passed through its critical 
stage. Judging, however, from the suc- 
cessful experiments which have already 
been made in a number of cities, and from 
the agitation which is now current in more 
than forty cities, it is safe to predict that 
this form of city government is destined to 
become a fixture with us for some time to 
come. 


Don E. Mowry. 
Milwaukee, Wis. 











~~ = ' 


-~- Oo SS 


~~ < 





Vou. 70 


CENTRAL LAW JOURNAL. 


389 








CURTESY—ESTOPPEL. 





JAMISON v. ZAUSCH. 





Supreme Court of Missouri, Division No. 2, 
March 31, 1910. 





A deed making a husband and wife second 
and third parties, respectively, conveyed prop- 
erty to the husband in trust for the sole and 
separate use of the wife, her heirs and assigns, 
entirely free from all control, as well as the 
estate by curtesy, of the husband, and provided 
that, on the death of the wife, the husband 
should convey all interest in him in the prop- 
erty according to the provisions of the wife’s 
will. Held, that it was the intention of the 
grantors to wholly deprive the husband of his 
right of curtesy, and that, having accepted the 
trust, he was estopped from claiming on the 
wife’s death any interest adverse thereto. 


BURGESS, J.: This is a suit to partition 
two parceis of ground in the city of St.. Louis, 
at the southeast corner of Prairie and Easton 
avenues. Plaintiff is the widower of Mary 
Jamison, to whom he was married in 1865, and 
who at the time of her death was the owner 
of the two parcels sought to be partitioned. 
One, the larger parcel, was acquired from 
Claude Kilpatrick and wife by deed dated Oc- 
tober 18, 1888; the other from William G. Ash- 
by, by deed dated June 4, 1904. The said Mary 
Jamison died on the 29th day of January, 1906, 
leaving a will which was duly probated in the 
probate court of the city of St. Louis on the 
31st day of January, 1906, wherein and where- 
by she nominated and appointed her nephew, 
Henry Louis Zausch, defendant herein, as ex- 
ecutor, authorizing him to take charge of said 
real estate, to collect the rents therefrom, and, 
after the payment of her debts and the ex- 
penses of administration, to pay not less than 
$30 monthly to her husband, the plaintiff, dur- 
ing the administration of her estate; and also 
appointed the defendant Mercantile Trust 
Company as trustee, with power to hold, man- 
age, and control all the rest and residue of 
her estate, and to pay four-fifths the income 
thereof to the plaintiff during the period of 
his life, and the remainder of the income to 
defendant Hanora Zausch, sister of the testa- 
trix, the remainder in fee of said trust es 
tate, after the expiration of. said life estate, 
to go to said Hanora Zausch, her heirs and 
assigns, forever. 

The deed from Claude Kilpatrick and wife 
was as follows: “This deed, made and enter- 
ed into this 18th day of October, 1888, by and 
between Claude Kilpatrick and Dolly L. Kil- 
patrick, his wife, of the city of St. Louis, state 
of Missouri, parties of the first part, and Jesse 
Jamison, party of the second part, and Mary 
Jamison, of the same place, party of the third 





part, witnesseth: That the said parties of the 
first part, for and in consideration of the sum 
of forty-five hundred dollars, to them in hand 
paid by the said party of the third part, the 
receipt of which is hereby acknowledged, and 
the further sum of one dollar to them paid by 
the said party of the second part, the receipt 
of which is also hereby acknowledged, do by 
these presents grant, bargain and sell, convey 
and confirm unto the said party of the second 
part, his heirs and assigns, and his successors 
in trust forever, the following described real 
estate, situated in the city of St. Louis, state 
of Missouri, to-wit: [Then follows a descrip- 
tion of the property conveyed.] To have and 
to hold the same, together with all and singu- 
lar the privileges and appurtenances thereunto 
belonging or in anywise appertaining, unto the 
said party of the second part, his heirs and 
assigns, and to his successors in trust forever. 
In trust, however, for the sole and separate 
use, benefit and behoof of the said Mary Jami- 
son, her heirs and assigns, and entirely free 
from all control, restraint or interference, as 
well as the estate by curtesy and all debts of 
her husband. The said Mary Jamison to have, 
hold, to use, occupy, and enjoy the exclusive 
and undisturbed possession of said real estate 
and the appurtenances thereunto belonging, 
with power to direct the sale or lease or other 
disposal of the same at her will and pleasure, 
and to receive to her own separate use and 
benefit the proceeds of such sale and all rents 
and profits arising or accruing from the lease 
or other disposal of the same, the said party 
of the second part holding said real estate sub- 
ject at all times to the direction in writing 
under her hand and sea] without the interven- 
tion of her husband, of the said Mary Jamison, 
her heirs and assigns, as to the disposal of 
the said real estate, whether by lease, convey- 
ance in fee, mortgage, assignment, or transfer 
of this trust or otherwise. Upon the decease 
of said third party said trustee shall and will 
convey all interest yet in him in said rea) es- 
tate in accordance with the said will of the 
said third party; but, in case said third party 
should leave no will, then said trustee shall 
and will convey the said real estate to the 
legal heirs of said third party. And the said 
Mary Jamison shall have power at any time 
hereafter, whenever she shall from any cause 
deem it necessary or expedient, by an instru- 
ment in writing under her hand and seal, and 
by her acknowledged, to nominate or appoint a 
trustee or trustees in the place and stead of 
the party of the second part above named, 
which trustee or trustees, or the survivor of 
them, or the heirs of such survivor, shall hold 
the said real estate upon the same trust above 
recited; and upon the nomination and appoint- 
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ment of such new trustee, the estate in trust 
hereby vested in said party of the second part 
shall thereby be fully transferred and vested 
in the trustee or trustees so appointed by the 
said Mary Jamison.” This deed was signed 
and acknowledged by the said grantors on the 
5th day of November, 1888. 

The.deed from William G. Ashby to Mary 
Jamison, of date the 4th day of June, 1904, 
was a regular warranty deed without the in- 
tervention of a trustee. It conveyed a lot ad- 
joining that conveyed by the Kilpatrick deed. 

At the trial plaintiff testified that he had 
not paid anything for the deed from the Kil- 
patricks, and that there was an arrangement 
between him and his wife that he was to be 
made trustee in the deed. He also stated that 
he had signed as trustee, although the deed 
shows that it was not so signed by him. The 
evidence shows that there was no issue born 
of the marriage of plaintiff and Mary Jamison 
deceased, and that she had at the time of her 
demise no descendants in being capable of in- 
heriting. 

Upon the above evidence the court found 
that plaintiff was entitled, under section 2938, 
Rev. St. 1899 (Ann. St, 1906, p. 1694), to an 
undivided one-half interest in the property 
acquired by Mrs. Jamison from William G. 
Ashby, and that he was entitled to partition 
thereof; but, as to the property acquired from 
Claude Kilpatrick and wife, the court held that 
plaintiff had no interest therein, excepting that 
given to him by the will of his wife, and that 
as to that interest he was not entitled to parti- 
tion. Judgment was entered accordingly. Af- 
ter an unsuccessful motion for a new trial, 
plaintiff appealed to this court, 

The sole material question on this appeal 
is whether the deed from Kilpatrick and wife 
deprived the plaintiff of the interest which he 
claims under the provisions of the act of 
1895 (section 2938, Rev. St. 1899), which reads 
as follows: “When a wife shall die without 
any child or other descendants in being ca- 
pable of inheriting, her widower shall be en- 
titled to one-half of the real and personal es- 
tate belonging to the wife at the time of her 
death, absolutely, subject to the payment ‘of 
the wife’s debts.” In construing the terms of 
deeds creating separaie equitable estates in 
the wife, this court has uniformly based its 
conclusions upon what it found to be the in- 
tention of the parties, as ascertained from the 
language employed in the instrument. The 
rule is that if the grant or devise be to the 
wife for her separate use, and it clearly ap- 
pears from the conveyance or will that it was 
the intention of the grantor or devisor that 
the husband should not be tenant by the 
eurtesy, this intention will govern, and the 





husband will not be entitled to curtesy. Tyler 
on Infancy and Coverture (2d Ed.), p. 431; 1 
Washburn on Real Prop. (6th Ed.), sec. 321, p. 
147; McTigue,v. McTigue, 116 Mo. 138, 22 S. 
W. 501; McBreen v. McBreen, 154 Mo. 323, 
55 S. W. 463, 77 Am. St. Rep. 758; Woodward 
v. Woodward, 148 Mo. 241, 49 S. W. 1001. We 
think that the terms of the deed in question 
make it very clear that it was the intention 
of the grantors to wholly deprive the plaintiff, 
husband of Mrs. Jamison, of his right of 
curtesy in the land conveyed. 

In the McTigue case, supra, the deed under 
which both parties claimed was in its terms 
very similar to the Kilpatrick deed, except that 
the trustee named therein was not the hus- 
band of the beneficiary, as in this case. It was 
held in that case that by the terms of the 
deed an equitable estate of inheritance was 
vested in the wife, which, upon her death intes- 
tate, decended to her legal heirs, free from 
the curtesy of her husband, 

In the McBreen case, supra, the court said: 
“Indeed, it is the prevailing doctrine in Eng- 
land and the United States that it is not com- 
petent at common law, in a grant to a woman 
of an estate of inheritance, to exclude her hus- 
band from his right of curtesy; but it is equal- 
ly well settled that in equity an estate may be 
so limited as to give the wife the inheritance, 
and by words clearly denoting that intention to 
exclude and deprive the husband of curtesy”— 
citing Tiedeman on Real Prop. (2d Ed.), sec. 
105; 1 Washburn on Real Prop. (5th Ed), p. 
176, sec. 15; McTigue v. McTigue, 116 Mo. 138, 
22 S. W. 501; Grimball v. Patton, 70 Ala. 635; 
Rigler v. Cloud, 14 Pa. 361; Pool v. Blakie, 53 
Ill. 495; Haight v. Hall, 74 Wis. 152, 42 N. W. 
109, 3 L. R. A. 857, 17 Am. St. Rep. 122. 

The plaintiff rests his case principally upon 
the authority of O’Brien v. Ash, 169 Mo. 283, 
69 S. W. 8. But that case is essentially dif- 
ferent from the case at bar. The deed con- 
strued in that case was also a conveyance to 
a trustee for the sole and separate use of the 
wife free from the husband’s curtesy, and it 
was held that the deed undertook to cut off 
the marital rights of only her then husband, 
and not of any future husband she might have. 
The husband referred to in the deed having 
died, the court held that the trust thereupon 
ceased and terminated, and the use became 
executed in the beneficiary, and did not there- 
after, upon the remarriage of the beneficiary, 
revive and revest in the trustee. After so 
construing the deed, the court adds: “In this 
view of the case, it is unnecessary to discuss 
whether the act of 1895 could affect property 
held by a woman, married or unmarried, un- 
der a deed of settlement so formulated as to 
create a separate- equitable estate to the ex- 
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clusion of all marital rights of any future 
husband.” In that case the court also said: 
“So long as plaintiff's wife was alive to enjoy 
the use of her property, it belonged to her, 
free from legislative interference, and the 
act of 1895 could have no effect or influ- 
ence upon it, or of her use or disposition of it 
whatever; but when death came, and she could 
no longer enjoy it, her acquisition ceased, and 
with it the right to direct its future use and 
ownership only as the legislative will was in- 
dicated by the statute then in force upon that 
subject.” 

Plaintiff’s right of curtesy was not, of course, 
affected or impaired by his wife’s will, but 
rather by the deed to which he was a party. 
In the O’Brien case the husband was not a 
party to the deed, and simply accepted his 
statutory right. The fact that plaintiff was a 
party to the Kilpatrick deed is a most material 
fact, and makes the case entirely different from 
that of O’Brien v. Ash, on which plaintiff re- 
lies.’ Had Mrs, Jamison died intestate, plain- 
tiff’s right of curtesy would still be barred, for 
he covenanted in the deed to convey to her 
legal heirs in case she made no will: The 
words of the deed are: “Upon the decease of 
the said third party, said trustee shall and 
will convey all interest yet in him in said real 
estate in accordance with the said will of the 
said third party; but in case said third party 
should leave no will, then said trustee shall 
and will convey the said real estate to the 
legal heirs of said third party.” It is true 
that the deed from the Kilpatricks does not 
show that plaintiff signed the same as trustee, 
but it has never been held that a trustee 
named in a deed of trust can accept the trust 
in no other way than by signing his name to 
the deed. He testified that there was an 
arrangement between his wife and himself that 
he was to be made trustee in said deed, and he 
further stated that he signed as trustee; so 
that he was evidently under the impression 
that he had signed it. In view of these admis- 
sions, and the fact that he and his wife en- 
tered into possession of the property under 
the terms of the deed, and the further fact that 
he never made any disclaimer, by word or act, 
after a lapse of 18 years (the deed having 
been executed in October, 1888), we must hold 
that plaintiff accepted the trust. 

In Salter v. Salter, 80 Ga. 178, 4 S. E. 391, 
12 Am, St. Rep. 249, it is held that the fact 
that a party permits the title to property to 
be vested in him, as trustee, without objec- 
tion, makes him a trustee, 

In Roberts v. Mosely, 64 Mo. 507, it is said: 
After a lapse of years the acceptance of the 
trust may be presumed, even when no act has 
been done by the trustee to indicate an ac- 





ceptance. In the case at bar there was no act 
for the trustee to perform. His duty, under 
the deed, was simply to permit the beneficiary, 
Mrs. Mosely, to have the use and occupation 
of the land, and, if he had never exercised any 
control over the property whatever, the fact 
that he knew of the execution of the deed, and 
procured a copy for his own use, would amount 
to an acceptance, in the absence of a disclaim- 
er, by word or act, after a lapse of six years.” 
Again, in Brandon v. Carter, 119 Mo., loc. cit. 
582, 24 S. W. 1037 (41 Am. St. Rep. 673), this 
court held that, while acceptance of a trust is 
necessary to the vesting of title in the trustee, 
such acceptance “may often be implied or es- 
tablished by inference.” - 

We are of opinion that the plaintiff is es- 
topped from claiming an interest adverse to 
the trust under which he held title, and by 
the terms of which he covenanted to convey 
all interest yet in him to his wife’s devisees. 

In Heisen v. Heisen, 145 IIl., loc. cit. 665, 
34 N. BE. 598 (21 L. R. A. 434), the Supreme 
Court of that state said: “The husband being 
sui juris, and the (husband’s) right of dower 
conferred by the statute not having been tram- 
meled, or hedged about by rules of law 
growing out of the disability of married wo- 
men at common law, no reason exists why he 
may not release his inchoate expectancy, or 
his right of action for dower, or bar recovery 
in respect thereof, as he might release or bar 
any other expectancy or right. And it would 
necessarily follow that the husband would be 
barred of his right to assert dower in the 
lands of his deceased wife by any act or con- 
duct that would estop him from the assertion 
of any other right.” 

Crum v. Sawyer, 132 Ill. 443, 24 N. E. 956, 
was a case where the husband executed to his 
wife, upon a valuable consideration, an instru- 
ment under seal, by which he released his 
dower interest, and also covenanted with her 
and her legal representatives not to assert said 
right in case he should survive her. The court 
said: “If, then, it should be held that a re- 
lease of dower by a husband directly to his 
wife, is, by reason of their relation, ineffectu- 
al as a conveyance, there is no reason why 
his covenant with her and her representatives 
not to claim or assert dower should not oper- 
ate by way of estoppel to bar him of that 
right.” 

This court, in McBreen v. McBreen, supra, 
applied the doctrine of equitable estoppel, and 
denied the claim of the husband to curtesy 
in his wife’s real estate, where they had en- 
tered into a contract with each other, which 
recited that “the said parties hereto shall be 
absolved from any and all obligations toward 
each other by reason of their relation as hus- 
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band and wife, and the said parties hereto 
hereby release each other from any and all 
obligations by reason thereof.” The cove- 
nants in the agreement were acted upon and 
carried out by both parties until the wife’s 
death. The court said that such contract was 
not enforceable at law, but nevertheless held 
that the husband was estopped, by the terms 
of his own deliberate and solemn covenants, 
from claiming possession of his wife’s property 
as tenant by the curtsey. 
The judgment is affirmed. All concur. 


Nore.—Construction of Terms Excluding Cur- 
tesy, as Relating to Grantor or Nature of Instru- 
ment Creating Separate Estate-—The trend of 
American decision seems not so much to ex- 
clude curtesy because of a wife’s separate estate 
being either legal or equitable in character, but 
it would seem that, if the estate is created or 
caused to be created by the husband, there is a 
difference arising as expressed by Virginia cases 
hereinafter cited out of the nature of the trans- 
action. The intent to exclude must be very 
clear, where the separate estate is created by a 
stranger. We think this distinction is clearly 
shown forth in the cases we refer to in this 
note. We set forth first the purport of the 
cases cited by the principal case. 

In the Haight case, supra, the conveyance was 
directly to the wife, the habendum clause specify- 
ing “to her sole and separate use, free from the 
interference or control of her said husband, or 
any husband, and her heirs and assigns, to her 
and their only proper use and benefit forever.” 
The court held these words cut off curtesy, not 
taking into view anything but the grantor’s in- 
tent, though the estate created be merely a legal, 
as contradistinguished from an equitable, estate. 

In the Grimball case, where devise was to 
executors in trust “for the sole and separate 
use,” etc, it was said: “His marital rights never 
having attached,” during the wife’s life, “by 
reason of the words of exclusion in Dr. Moore’s 
will, they cannot, under our rulings, attach 
after her death.” This was put on the ground 
of these rulings referring to equitable estates. 
Old prior cases are cited. 

In the Rigler case there is no discussion and 
it is said: “Rigler has not the shadow of in- 
terest as tenant by the curtesy. The clause in 
the deed made by him to Catharine George, in 
trust for his wife, effectually shuts him. out. 
That clause is as follows: ‘To the use and 
benefit of Maria Rigler (wife of the said Henry 
Rigler) and her heirs forever, so that the same 
shall not be subject in any wise to the future 
control, debts or liabilities of her present or any 
future husband.’ It (the deed) conveys an estate 
for her sole and separate use, free and clear of 
all claims, incidents or liabilities consequent 
upon the marital state.” Inasmuch as the grantor 
was the claimant of curtesy the estoppel ap- 
plied in the principal case might have sufficed 
for the conclusion. Nothing, however, was said 
about legal or equitable estates. 

Chavis v. Chavis, 57 S. C. 173, 35 S. E. 507, is 
a good example of the necessity of husband's 
interest being cut off only by words of plainest 
import, and is against our observation above. 





The granting clause gave premises to grantee 
“upon the following conditions: that my said 
daughter (grantee) shall hold and enjoy said 
lands during her lifetime and after her death to 
go to all- her children. The same to be in no 
wise subject to the debts, contracts and en- 
gagements of her present husband or any hus- 
band she may hereafter marry; and also upon 
the express condition that my said daughter 
shall * * * support * * * me during my 
lifetime.” The habendum clause is to “Sarah 
Chavis, her heirs and assigns forever.” The 
court said: “The attempt to exclude the hus- 
band only resulted in creating a separate estate 
in the wife over which the husband had no 
control during her lifetime.” His third was held 
not affected. It was said “it was her (grantors) 
uppermost thought to convey away from her- 
self the fee simple and to vest it in her daugh- 
ter.” The provision about support was merely 
a condition subsequent. 

In Staffan v. Zeust, 16 App. D. C. 141, Chief 
Justice Alvey spoke of a deed under a power and 
direction by the husband, conveying to the wife 
“in fee simple absolute for her sole use and 
benefit, free from the control and ownership of 
the husband” as cutting off all right of curtesy, 
while another merely conveying an estate with- 
out embracing such words, leaves the estate 
subject to curtesy. The next two cases show 
Virginia doctrine is to eliminate all view, 
whether or not the estate is either legal or 
equitable. 

In Jones v. Jones, 96 Va. 749, 32 S. E. 463, it 
was held that by the very fact of the husband 
creating an equitable separate estate, i. e., one 
granting powers or imposing restrictions not 
granted or imposed by the statutes, his right to 
curtesy is cut off. It was said: “A husband, if 
he survives his wife, and the common law requi- 
sites exist, is entitled to curtesy in any real 
estate held by her as her equitable estate which 
may remain at her death undisposed of by her 
during coverture or by will under a power vested 
in her to that effect. * * * Where the estate 
is created by a stranger, the intention to ex- 
clude must be plain and unequivocal * * * 
But where the equitable estate is created by the 
husband, the intention to exclude is presumed, 
or results from the transaction itself, except so 
far as he may have reserved his marital rights 
in the instrument creating the equitable estate.” 
The entire reasoning shows this presumption 
applies only to a conveyance by him creating an 
equitable estate. 

In Ratliff v. Ratliff, 102 Va. 880, 47 S. E. 1007, 
the Jones case is approved, and it is said: “We 
are of opinion that the reasons given in the 
Jones case for excluding the husband from cur- 
tesy in the equitable separate estate which he 
has created, with equal force deny his right to 
curtesy in lands that he has conveyed or caused 
to be conveyed to her, without reservation of 
his marital rights, where such lands constitute. 
as in the case at bar, a statutory separate 
estate,” a decision showing a distinct extension 
of the Jones case. 

Pennsylvania seems also to have long before 
arrived at this point. 

In Morton’s Estate, 24 Pa. Sup. Court 246, 
it was said as to an estate which under a 
devise was “for the purpose of preserving the 
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estate in its entirety and insuring the payment 
of the income until the death of his last sur- 
viving son or daughter” and then going in re- 
mainder to their children, “the estate of Birdella 
Longdon (one of the children) was a fee, 
whether legal or equitable, matters not, as in 
either case, in Pennsylvania, curtesy attaches as 
an incident,” citing authority. 

One of these authorities is Ege v. Medlar, 
&2 Pa. 86. There is expressed the same prin- 
ciple and in addition it is said: “Unless there 
is something in the grant which clearly exhibits 
an intent to exclude the husband’s right, equity 
will not interfere to annul the legal intendment. 
We discover no such intent in the deed before 
us. The expressions therein contained, such 
as ‘for the purpose of promoting the interest 
of said Elizabeth, separate and apart from her 
husband’ and ‘to and for her and their sole and 
separate use and benefit’ are but the ordinary 
terms used in such instruments, and import no 
intention to strip the husband of his curtesy.” 
The opinion then goes on to speak of the duties 
of the trustee as “purely passive except he might 
be directed to sell by, the wife, but, even in that 
event, he could not control the disposition of the 
proceeds.” 

In Oregon the estoppel theory would seem not 
to prove effective, though it might be said that 
the following case does not necessarily foreclose 
this question. 

In McCrary v. Biggers, 46 Ore. 465, 81 Pac. 
356, 114 Am. St. Rep 882, the husband sued in 
ejectment as owner of curtesy in the premises 
and defense was made that he was estopped by 
an agreement with his wife that her devisee 
should take unaffected by his curtesy interest 
and that qualifying as executor he put devisee. 
in possession. The court sustained a demurrer 
to this defense on the ground of its having been 
held by that court “that when a husband or wife 
owns property in his or her own right, any 
inchoate right. the other may have therein, such 
as tenant by the curtesy or dower, cannot be the 
subject of a valid contract between them.” 

Wood v. Reamer, 118 Ky. 841, 82 S. W. 
572, showed a deed in pursuance to an ante- 
nuptial contract by which the property owned 
by the wife at the time of her marriage should 
be conveyed “in trust for the sole and separate 
use of said wife during her life,” and if she died 
intestate to be conveyed to the descendants of 
said wife.” The husband’s curtesy was held ex- 
cluded, because such an intent “is usual in such 
contracts,” strongly implying that the nature of 
the instrument only, and not such words ex- 
cluded it. Here again we see an ignoring of 
any difference between legal and equitable .es- 
tates. C. 








JETSAM AND FLOTSAM. 





ABOLISHING LIFE TENURE OF FEDERAL 
JUDICIARY. 
To the Editor of the Central Law Journal. 

In the Central Law Journal for April 8, 1910, 
you publish the appeal of the members of the bar 
of. a so-called “committee on federal judges’ 
salaries,” which advocates the enactment by 
congress of a bill to increase their present com- 
pensation, and with which proposal you state 
you heartily agree, upon the condition “the 





life tenure fer district and circuit judges” be 
abolished and terms of ten years be substituted 
in lieu thereof. 

At present, all federal judges hold office 
“during good behavior,” popularly spoken of, 
as you have spoken of it, as a life tenure. One 
of the reasons leading you to oppose this as. 
to all such judges below the rank of a justice 
of the Supreme Court, is because the method 
of removal by impeachment is “often an im- 
possible remedy,” no lawyer desiring to become: 
‘ee witness. 

he adjective “impossible” seems hardly well 
chosen, but, passing that by, you fail to point. 
out in your advocacy of the slogan, “abolish 
the life tenure,” the difficult task, confront- 
ing those who may attempt it. The fact that 
the present tenure—during good behavior—is: 
constitutional, and cannot be changed except 
by an amendment to the federal constitution, 
obviously makes your proposal of a fixed term 
so great an undertaking that the use of the 
word “impossible” would be more appropriate 
in this connection than the use you have made 
of it. As a matter of fact, neither undertaking 
is impossible, if desired by those having its de- 
termination entrusted to them. . Moreover, your 
exception of the Supreme Court Justices from 
the proposed change of tenure undermines most 
of the objections you have urged against the 
enactment of the bill. 

Admitting, as you subsequently do, that the 
present scale of compensation is inadequate, 
and recognizing, as you must, that to “abolish 
the life tenure” is something which you can 
hardly hope to see accomplished within a gen- 
eration, would it not be the better part of wis- 
dom for the editor of the Central w Journal 
to lend whatever influense he may be in a po- 
sition to exert in favor of the committee’s pro- 


posal? 
THOMAS R. BEMAN. 

Chicago, Il. 

[We stand always ready to publish any criti- 
cism as well as any commendation of our work, 
especially when presented so fairly as in Mr. 
Beman’s argument. 

We are, of course, not infallible. We may err 
and frequently go further or not so far as our 
readers may wish us to go. 

Several lawyers have expressed their ap- 
proval of our position in regard to the federal 
courts. This is the first note of disapproval, 
and so we publish it. 

We say again, as we said in our comment on 
the committee’s recommendation for increase 
in salary of federal judges, that we favor it, 
and favor it heartilly. Federal. judges are 
shamefully underpaid, and the increase asked is 
very moderate and should be granted. 

But we cannot by any effort of our imagina- 
tion understand why we should not link onto 
our hearty approval of this proposed bill a sug- 
gestion that to our mind will serve to increase 
the prestige of our federal judiciary as well 
as their salaries. 

Moreover, we did not think our suggestion 
was ill-timed in view of the fact that there is 
pending in congress to-day a bill to submit 2 
constitutional amendment for the abolishment 
of the life tenure of federal judges. 

Let both be done.—Editor.] 








HUMOR OF THE LAW. 


Against an old Georgia negro, charged with 
stealing a nig, the evidence was absolutely con- 
clusive, and the judge, who knew the old darky 
well, said, reproachfully: 

“Now, uncle, why did you steal that pig?” 

“Bekase mah pooh family wuz starvin’, yo* 
honoh,” whimpered the old man. 

“Family starving!’ cried the judge. “But 
they told me you keep five dogs. How is that, 
uncle?” 

“Why, yo’ honor,” said uncle, reprovingly, 
“you wouldn’t ‘spect mah family to eat dem 
dogs.” 
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1. Accident Insurance—Voluntary Exposure. 
—“Voluntary Exposure” to unnecessary danger 
or obvious risks, within the meaning of an acci- 
dent policy, is a conscious or intenfiona’ expo- 
sure to a known risk, and not a mere iladver- 
tent or accidental one.—Continental Casualty 
Co. v. Deeg, Tex., 125 S. W. 353. 

2. Account Stated—Nature.—An account stated 
is an admission of a sum of money being due 
from the defendant to plaintiff.—Lyell v. Wal- 
bach, Md., 75 Atl. 339. 

3. Aetion—Right of Surviving Partner.—A 
surviving partner takes the property as its abso- 
lute owner, though liable to account for its pro- 
ceeds, and so his own debts and demands, and 
those due to or from the late firm may be joined 
in a single action.—Hewitt v. Hayes, Mass., 90 N. 
E. 985. 

4. Assignments for Benefit of Creditors— 
Rights of Assignee.—The assignee for the ben- 
efit of creditors is an officer of the court, and 
may apply thereto for any order which he may 
desire made in the administration of the trust. 


—Cuddy v. Becker, Mayer & Co., Iowa, 124 N. W. 


1071. 

5. Bailment — Negligence.— A _ bailor who 
grounds his action against the bailee in negli- 
gence has the burden of proving negligence.— 
Freeman vy. Foreman, Mo., 125 S. W. 524. 

6. Bankruptey—Adjudication.—An adjudiica- 
tion in bankruptcy on July 16th transferred to 
the assignee in bankruptcy the indebtedness of 
a garnishee to the bankrupt, sought to be 
reached by a garnishment writ in a state court 
served on July 10th, so that judgment could not 
thereunder be rendered against the garnishee.— 
Wright-Dalton-Bell-Anchor Store Co. v. San- 
ders, Mo., 125 S. W. 517. 

7. Equitable Lien.—The claim of a bank- 
Tupt’s wife to an interest in or lien upon land 
of the bankrupt, on the ground of having con- 








tributed to its purchase money years before, 
held not sustained by the facts, as against her 
husband's creditors.—In re Teter, U. S. D. C., 
N,_D. W. Va., 173 Fed. 798. 


8. Exemptions.—The decision of a federal 
court approving the action of appraisers ap- 
pointed in bankruptcy proceedings to set apart 
the bankrupt’s homestead held not subject to 
collateral attack as to the value of the home- 
stead set aside, in absence of fraud or mistake. 
—Morton vy. Jones, Ky., 125 S. W. 247. 





9. Liens.—Under Bankr. Act the holder of 
a valid mortgage on property of bankrupt, 
which is sold by the trustee free from the lien, 
is entitled to full payment from the proceeds, 
with interest to the time of sale.—In re Stevens, 
U. 8S. D. Cc. D. Oregon, 173 Fed. 842. 


10. Partnership Estate.—A trustee in bank- 
ruptey of a surviving partner held entitled to 
sue the executors of his deceased partner for 
firm assets and property which have come into 
their hands,~-Hewitt v. Hayes, Mass., 90 N. E. 
985. 


11.——Pending Litigation—Where defendant 
in a suit for patent infringement became a 
bankrupt after judgment, it was not entitled to 
a stay of proceedings for an accounting before 
the master.—In re Leeds & Catlin Co., U. S. D. 
C., S. D. N. ¥., 175 Fed. 309. 


12. Selection of Trustee.—Votes or prox- 
ies solicited by the bankrupt’s counsel may be 
rejected by the referee as being manifestly in 
the interest of the bankrupt.—In re Van de 
Mark, U. S. D. C., W. D. N. Y., 175 Fed. 287. 


13. Banks and Banking—Forged Check.—A 
depositor’s delay in notifying a bank of a forged 
indorsement of a check after discovery was no 
defense to an action to recover the amount 
thereof unless the bank was injured thereby.— 
Pratt v. Union Nat. Bank, N. J., 75 Atl. 313. 

14. Payment of Forged Check.—A bank 
cannot cash a check drawn on it knowing that 
the signature thereof is not that of its purport- 
ed maker, and then hold the indurser for collec- 
tion for the amount.—National Bank of Rolla 
v. First Nat. Bank, Mo., 125 S. W. 513. 

15. Bills and Notes — Payment of Forged 
Check.—Under Negotiable Instrument Act 1905 
(Laws 1905, pp. 251, 364 [Ann. St. 1906, §§ 463- 
2, 463—188]), §§$ 62, 188, where a bank pays 
a forged check drawn on it the indorser is re- 
leased from liability.—National Bank of Rolla 
v. First Nat. Bank, Mo., 125 S. W. 513. 

16. Boundaries—Admissibility of Evidence.— 
In an action to restrain trespass upon land and 
obstruction of a water course plats of unofficial 
surveys were admissible to establish the boun- 
dary line of the land.~-Baldwin v. Fisher, Minn., 
124 N. W. 1094. 

17. Carriers—Delay in Transportation.—The 
carrier delaying the transportation of property 
has the burden of showing a special excuse.— 
McMillan v. Chicago, R. I. & P. Ry. Co., Iowa, 
124 N. W. 1069. \ 

18. Live Stock Shipment.—The carrier's lia- 
bility for live stock shipped contracting Texas 
fever held to: defend on negligence in exposing 
stock to the disease.—Baltimore & O. R. Co. v. 
Dever, Md., 75 Atl. 352. 

19. Live Stock Shipment.—That a shipment 
of cattle was interstate would not, independent 
of other issues and evidence, in a suit against 
connecting carriers for damages, render all 
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jointly liable for injuries sustained on one line 
only.—Missouri, K. & T. Ry. Co. v. Gober, Tex., 
125 S. W. 383. 

20. Commeree—Employer’s Liability Act.— 
The federal employer’s liability act held to 
supersede state laws in so far as they 
relate to liability of railroads while engaged in 
interstate commerce for injuries to employees 
similarly engaged.—Dewberry v. Southern Ry. 
Co., U. S.C. C, N. D. Ga., 175 Fed. 307. 

21. Constitutional Law—Parole of Prisoners.— 
Where accused accepted a parole under Rev. St. 
1899, sec. 2818 (Ann. St. 1906, p. 1623), he could 
not object, on being rearrested, that so much 
of the statute as authorized his rearrest and 
incarceration without a hearing, was unconsti- 
tutional.—State v. Collins, Mo., 125 S. W. 465. 

22. Contracts—Acceptance.—A written agree- 
ment executed by one party does not take effect 
as an agreement, when the other party, or an 
agent in its behalf. does not accept it.—Lap- 
rade v. Fitchburg & L. St. Ry. Co., Mass., 90 N. 
E. 982. 

23. Construction.—The construction of an 
oral contract whose terms are indisputable 
like that of a written contract, is for the court; 
but, where the fact as to what were the terms 
is in dispute and the testimony is conflicting, it 
should be left to the jury, not to construe the 
contract, but to find what it in fact was.—Amer- 
ican Towing & Lightering Co. v, Baker-White- 
ley Coal Co., Md., 75 Atl. 341. 

24. Illegality.—Where a surviving part- 
ner seeking an accounting against the exec- 
utrix of a deceased partner depends upon an 
illegal partnership agreement, equity will leave 
the parties where it finds them.—Vandegrift v. 
Vandegrift, Pa., 75 Atl. 365. 

25. Performance.—That the owner of a 
building made payments thereon and went into 
possession thereof prior to its completion, held 
not a waiver of latent defects therein, not in 
compliance with the ‘ontract.—Marchand  v. 
Perrin, N. D., 124 N. W. 1112. 

26. Validity—A foreign contract, which 
would be invalid if made in the country of the 
forum, is not unenforceable there, because con- 
trary to public policy, unless it be pernicious 
and injurious to the public welfare.—Interna- 
tional Harvester Co. of America v. McAdam, 
Wis., 124 N. W. 1042. 

27. Copyrights—Expiration.—On the expira- 
tion of the copyright of a novel, any person may 
make any use of it he sees fit.—Glaser v. St. 
Elmo Co., Inc., U. 8S. C. C., S. D. N. Y¥., 175 Fed. 
276. 

28. Sufficieucy of Notice.--Copyright notices 
published at the bottom of each page of the ma- 
terial attempted to be copyrighted held not 
sufficient compliance with the copyright act.— 
Record & Guide Co. v. Bromley, U. S. C. C., E. 
D. Pa., 175 Fed. 156. ’ 

29. Corporations—Sale of Stock.—A_ public 
statement as to the condition of a corporation 
held fraudulent as to the buyer of its stock if 
false, so that a cause of action therefor accrued 
against the wrongdoer inducing his purchase.— 
Ligon v. Minton, Ky., 125 S. W. 304. 

30. Costs—Effect of Set-Off or Counter-Claim. 
—wWhere a set-off or counter-claim is filed and 
allowed, wholly or in part, the party obtaining 
final judgment is entitled to costs in absence 
of some special statutory provision changing 
the general rule of costs to the prevailing party, 
or, in other words, if plaintiff has judgment ex- 




















ceeding the set-off or counterclaim, he is enti- 
tled to costs, but if the set-off or counterclaim 
allowed exceeds his demand, defendant is enti- 
tled.—-Ozias v. Haley, Mo., 125 8. W. 556. 


31. Prevailing Party.—There can be but 
one prevailing party in an action at law to re- 
cover a@ money judgment, and though each wins 
as to some issues, the one who recovers the 
judgment, and in the end secures the most points 
is the prevailing party or winner, entitled to 
costs under Rev. St. 1899, sec. 1547 (Ann. St. 
1906, p. 1174).—Ozias v. Haley, Mo., 125 S. W. 
556. 


32. Criminal Evidence—Admissibility.—In a 
prosecution for assault of a person assisting an 
officer in attempting to arrest defendant it was 
error to admit testimony that defendant had 
been indicted for whipping witness’ little broth- 
er a crime different from that for which he was 
being arrested.—Owen v. State, Tex., 125 S. W. 
405. 

33.——Credibility.—The credibility of the evi- 
dence to prove tie circumstances of a confes- 
sion, aS well as the credibility of conflicting 
evidence, are questions for the trial court, and 
not reviewable on appeal.—Thomas v. State, 
Fla., 51 So. 410. ' 


34. Criminal Law—Jurisdiction—The legis- 
lature has power to prescribe in what juris- 
diction statutory misdemeanors shall be tried, 
and to make that jurisdiction exclusive.—State 
v. Sexton, Mo., 125 S. W. 519. 


35. Statute of Limitations.—If a conspiracy 
to commit a crime has been carried out and the 
crime committed, those who committed it are 
subject to whatever penalties the law imposes, 
and entitled to whatever protection the law 
affords; and, if the statute’ of limitations is a 
bar to a prosecution for the crime, that bar can- 
not be lifted by a prosecution for a conspiracy 
to commit that crime.—United States v. Kissel, 
U. S. D. C., S&S. D. N. ¥., 173 Fed. 823. 

36.——Sufficiency.—Pleas in abatement, setting 
up simply irregularities in the selection of jur- 
ors, must be certain in every intent, and must 
leave nothing to be supplied by intendment.— 
Thomas v. State, Fla., 51 So. 410. 


37. Criminal Trial—Different Offenses in 
Same Transaction.—The commonwealth may 
elect whether it will prosecute under a city or- 
dinance or state law for an offense which is a 
violation of both; such right being expressly 
authorized by Const. § 168.—Burdette v. Board 
of Council of City of Danville, Ky., 125 Ss. W. 








275. 


38. Plea in Abatement.—A plea in abate- 
ment for irregularities in selecting the grand 
jury held defective in failing to aver that it was 
filed at the earliest opportunity after knowledge 
of the indictment.—Pennel v. State, Tenn., 125 
S. W. 445. \ 





39. Crops—Personal Property.—Growing crops 


pass by deed, but may be severed by reservation, 
either by parol agreement or instrument in 
writing.—Cooper v. Kennedy, Neb., 124 N. W. 
1131. ; 


40. Damages—Breach of Contract.—Damages 
for a buyer’s breach of an statutory contract 
of sale, caused by the buyer’s bankruptcy, held 
not recoverable.—In re Inman & Co., U. S. D. G., 
N. D. Ga., 175 Fed. 312. { 

41.——Extent of Liability.—Artist’s contract 
for the construction of a statue held entire, and 
not severable, so that on breach plaintife was 
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entitled to recover, not only nominal damages, 
but the amount plaintiff had paid in accordance 
with the provisions of the contract.—Fidelity 
‘Trust Co. v. American Surety Co. U. S. C. C., 
E. D. Pa., 175 Fed. 200. 

42. Mitigation or Reduction.—A property 
owner, who has two contracts protecting him 
against fire, one with a water company made 
by the city, and another with an insurance 
company, is entitled to be made whole in case 
of a loss; and, when he has collected part from 
the insurance company, he can only collect the, 
remainder on the contract with the water com- 
pany.—Georgetown Water, Gas, Electric & Pow- 
er Co. v. Neale, Ky., 125 S. W. 293. 


43. Personal Injuries.—It is the duty of a 
passenger left at a station to exercise reason- 
able care to obtain lodgings in the vicinity and 
avoid unnecessary exposure to danger.—lIllinois 
Cent. R. Co. v. Poston, Ky., 125 S. W. 253. 


44. Death.—In an action by an administra- 
tor for the negligent death of his intestate, the 
financial and physical condition of the intestate’s 
surviving mother and younger brother held ad- 
missible.—Birmingham Ry., Light & Power Co. 
v. Moseley, Ala., 51 So. 424. 


45. Dedteation—Acceptance.—Approval by the 
council of a plat of a proposed addition is in 
no sense an acceptance of the platted streets as 
public highways, nor does it cast on the city 
the duty of keeping such streets in repair.— 
Brown v. Scruggs, Mo., 125 8S. W. 5387. 


46. Dower—Transfer.—A widow's dower ina 
leasehold for 20 years is a property right, which 
she can transfer.—Orchard v. Wright-Dalton- 
Bell-Anchor Store Co., Mo., 125 S. W. 486. 


47. Ejectment—Persons Entitled to Sue.— 
The owner of land, whether subject to a public 
easement or not, may sue for its recovery from 
one showing no right thereto.—Betcher v. Chi- 
cago, M. & St. P. Ry. Co., Minn., 124 N. W. 1096. 


48. Title to Easement.—The action of eject- 
ment is inappropriate to try title to an ease- 
ment.—Brier v. State Exch. Bank of Macon, Mo., 
125 S. W. 469. 

49. Eminent Domain—Damages.—Where, in 
the prosecution of a public work, no damage is 
done to property except such as is suffered by 
the community, no recovery can be had, not- 
withstanding Const. art. 1, § 17.—Houston & T. 
Cc. R. Co. v. Powell, Tex., 126 S. W. 330. 

50. Expropriation Proceedings.—In an ex- 
propriation suit, the issue of damages must be 
confined to ascertaining the value of the prop- 
erty, and the damage at the date when the suit 
was filed.—Louisiana Ry. & Nav. Co. v. Sarpy, 
La., 51 So. 433. \ 

51. Highways.—Pendency of an appeal from 
an award of damages for land taken for a town 
way held not to prevent the town from entering 
upon the land and constructing the way.—State 
v. Fuller, Me., 75 Atl. 315. 

52. Estates—Base Fee.—A base, determinable, 
or qualified fee with the possibility of reverter 
is recognized in Maine, and is descendible.—Pond 
v. Douglass, Me., 75 Atl. 320. 

53. Estoppel—Reliance on Adverse Party.— 
Where one person leads another into. error, he 
cannot benefit himself by charging the other 
with bad faith when he himself is not in good 
faith.—Breaux v. Albert Hanson Lumber Co., 
Limited, La., 51 So. 444. 























54. Evidence—Burden of Proof.—That a cer- 
tain fact is made by statute prima facie evi- 
dence does not change the burden of proof, but 
merely determines the verdict or finding if no 
other evidence is introduced.—Inhabitants of 
Cohasset v. Moors, Mass., 90 N. B. 778. ’ 

55.——Contracts.—Evidence of the prior trans- 
actions and negotiations between buyer and 
seller held admissible to enable the court to de- 
termine the intent of the parties in making the 
contract sued on.—Putnam-Hooker Co. v. Hew- 
ins, Mass., 90 N. E. 983. 

56. Depositions.—A party is not entitled to 
take the deposition of a witness in a federal 
court, under Rev. St. § 863 (U. S. Comp. St. 1901, 
p. 661), where the witness actually lives at the 
place of trial and expects to remain there, al- 
though his legal domicile may be elsewhere.— 
Frost v. Barber, U. S. C. C., 173 Fed. 848. 

57. Indorsement on Note.—An unrestricted 
blank indorsement of a note, in general, may 
not be varied or contradicted by parol.—First 
Nat. Bank v. Reinman, Ark., 125 S. W. 443. 

58. Judicial Notice.—It is common knowl- 
edge that in large cities pie and pastry bakeries 
are quite numerous, and have many persons in 
their employ.—State v. Miksicek, Mo., 125 S. W. 
507. ' 

59. Receipts.—A receipt in full introduced 
by the party relying on it is not conclusive if 
obtained by fraud.—Cache Valley Lumber Co. v. 
Culver Co., Ark., 125 S. W. 430. 


60. Exceptions, Bill of—dAlteration.—Inser- 
tion of the initials of plaintiff’s next friend in 
the caption of the bill of exceptions after it was 
signed held not a material alteration.—North 
Alabama Traction Co. vy. Thomas, Ala., 51 So. 418. 

61. Executors and Administrators—Allow- 
ance to Surviving Partner’s Widow.—Allow- 
ance may be made to the widow of a surviving 
partner from the firm assets, as from his own 
personal estate, though the firm be insolvent.— 
Hewitt v. Hayes, Mass., 90 N. E. 985. 

62.— Sale of. Leasehold.—Where a probate 
order directing an administrator's sale. of a 
leasehold was void, it was subject to collateral 
attack, and the sale thereunder conveyed no 
title to the purchaser.—Orchard v. Wright-Dal- 
ton-Bell-Anchor Store Co., Mo., 125 S. W. 486. 

63. Title to Real Estate.—The title to real 
estate passes primarily on the death of the own- 
er to his heirs or devisees, while the title to 
personalty passes to the administrator.—Orchard 
v. Wright-Dalton-Bell-Anchor Store Co., Mo., 125 
S. W. 486. 

64. Explosion—Negligence.—Independent of 
the question of nuisance, one may be liable for 
explosion for negligence.—Whaley vv.  Sloss- 
Sheffield Steel & Iron Co., Ala., 51 So. 419. 

65. Federal Courts—QJurisdiction.—An action 
against a railroad company for injuries to a 
brakeman within a territory of the United 
States held one arising under a law of the 
United States within the jurisdiction of the 
federal courts, to-wit, federal employers’ lia- 
bility act (Act Cong. April 22, 1908, c. 149, § 
2, 35 Stat. 65, 66 [U. S. Comp. St. Supp. 1909, p. 
1172]).—Clark v. Southern Pac. Co., U. S. ¢. 
W. D. Tex., 175 Fed. 122. 

66. Fire Insurance—Cancellation of Policy.— 
Agent employed to insure plaintiff's property 
held to have no authority to cancel policies 
without notice to insured.—Nabors v. Commer- 
cial Union Assur. Co., Limited, of London, Eng- 
land, La., 51 So. 429. 

67. Fraud—Damages for Deceit.—By an ac- 
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tion in deceit for damages a buyer elects to 
abide his purchase, and he is net without such 
remedy because he ratifies the sale—Ligon v. 
Minton, Ky., 125 S. W. 304. 

68. Representation as to Value—A repre- 
sentation as to value is ordinarily a matter of 
opinion, and is not deemed fraudulent, but it 
may be otherwise—Crompton v. Beedle, Vt., 
75 Atl. 331. ‘ 

69. Freudulent Conveyances—Mortgage for 
Future Advancements.—A mortgage given in 
good faith for a specific sum as security for 
future advancements is valid to the extent of 
the amount specified as against the mortgagor's 
general creditors.—Morton v. Jones, Ky., 125 S. 
W. 247. \ 

70. Garnishment—Property Subject.—If a 
legatee has the absolute tithe to personal prop- 
erty, it can be reached by trustee process, but, 
if he has simply a beneficial interest, it cannot. 
—Holcomb vy. Palmer, Me., 75 Atl. 324. 

71. Gwaranty—Indorsement.—The guaranty 
of an indorsement on a check only applies to 
the indorser, and does not protect the payee 
against the risk of cashing a check to which 
the maker’s name is forged.—Netional Bank of 
Rolla v. First Nat. Bank, Mo., 125 S. W. 513. 

72. Highways—<Automobiles.—Failure of an 
operator of an automobile to comply with Ky. 
St. § 2739g, by giving warning of his approach, 
and using precaution to insure the safety of 
the occupants of a vehicle ahead of him, held 
to show prima facie negligence.—National 
Casket Co. v. Powar, Ky., 125 S. W. 279 

73. Regulation of Vehicles—Ky. St. § 
2739g, limiting the speed of automobiles ap- 
proaching an intersecting road, held enacted 
for the protection of all persons at or near 
the intersection on whatever road they may 
be.—National Casket Co. v. Powar, Ky., 125 
S. W. 279. ' 

74. Homestead—Liabilities Enforceable.—The 
levy of an attachment does not create a lien on 
a homestead.—Strong v. H. T. Elder & Sons, 
Tex., 125 S. W. 374. 

75. Indictment 








and Information—Objection 


to Grand Jury.—That for many years no negro’ 


had been selected as a grand or petit juror can- 
not be considered, on a motion to quash an in- 
dictment for discrimination as to race in the 
composition of the grand jury, when the law 
has been in every respect complied with.—Pol- 
lard vy. State, Tex., 125 S. W. 390. 

76. Sentence.—Where defendant was con- 
victed on two counts, one of which was insuf- 
ficient, a sentence which did not exceed the 
term properly assessable on a conviction on one 
count was not erroneous, though the judgment 
recited that it was imposed for both offenses. 
—Ex parte Gouyet, U. S D. C., D. Mont. 175 
Fed. 230. 

77.—- Statutory Offenses.—Where a _ statute 
enumerates the offenses or intent necessary to 
constitute them disjunctively, the indictment 
must charge them conjunctively.—State v. Cur- 
rier, Mo., 125 S. W. 461 

78. Infants—Necessaries.— Articles suitable 
and which would be beneficial to an infant are 
not ex vi termini necessaries, but the question 
is for the jury.—Nielson y. International Text- 
book Co., Me., 75 Atl. 330. 

79. Imjanction—Trespass to Real Property.— 
One in peaceable possession and occupancy of 
land may sue to restrain repeated trespasses 
of one asserting title.—Baldwin v. Fisher, Minn., 
124 N. W. 1094. 

80. Insane Persons—Deeds.—The deed of an 
insane person is voidable only, and not void.— 
Dowell v. Dowell’s Adm’r, Ky., 125 S. W. 283. 

81. Interstate Commerce—Foreign Corpora- 
tions —A sale of goods through a traveling 
salesman of an Iowa corporation to a buyer in 
Wisconsin held interstate commerce.—Ady v. 
Barnett, Wis., 124 N. W. 1061. 

82. Judgment — Collateral Attack. — When 
there is a tribunal created by law to pass on 
any given state of facts, the findings on con- 
clusions of such tribunal cannot be questioned 
> aacereaata la ran parte Koen, Tex., 125 S. y 
401. 








83. Landlord and Tenant—Holdin Over.— 
The sumption that a tenant who holds over 
renews the prior lease on like terms cannot be 
rebutted by proof of a contrary intention on his 
ae v. Le Sage, Wis., 124 N. W. 
1 ° 


84. Re-entry by Landlord.—While trespass 
quare clausum fregit will not lie by the tenant 
after entry by the landlord after the expiration 
of the term, an action will lie for trespass to 
the person or personal property of the tenant 
by the landlord in regaining possession.—Levy 
v. McClintock, Mo., 125 S. W. 546. 


85. Larceny—Possession of Stolen Property.— 
Where recently stolen property is found in 
another’s possession, he is presumed to be the 
thief, and in absence of rebutting. evidence, if 
he fails to account for his possession of it in 
a manner consistent with his innocence, such 
presumption becomes  conclusive.—State v. 
Court, Mo., 125 S. W. 451. . 


86. Life Insurance—Insurable Interest.—Blood 
relationship in and of itself constitutes an in- 
surable interest.—Hahn v. Supreme Lodge of 
the Pathfinder, Ky., 125 S. W. 259. 

87. Limitation of Actions—Computation of 
Period.—If the statute of limitations begins 
to run so as to sustain a claim of adverse pos- 
session, it will not be interrupted on the ground 
that a subsequent purchaser had no notice of 
the facts setting it running.—Eastham v. Gibbs, 
Tex., 125 S. W. 372. 

88. Trusts.—The defense of limitations is 
never available against an express trust as be- 
tween trustees and cestui que trust.—Morton v. 
Harrison, Md., 75 Atl. 337. 

89. Livery Stable Keepers—Care Required of 
Bailor.—A livery stable keeper need exercise 
only ordinary care as to a horse intrusted to 
him for keeping for hire.—Freeman v. Foreman, 
Mo., 125 S. W. 524. ‘ 

90. Maritime Liens—Implied Agreement.—A 
tacit understanding by both parties that one 
furnishing repairs to a vessel in a foreign port, 
although they were ordered by the owner, 
looked to the vessel for payment, is sufficient 
to establish an implied agreement for a lien.— 
The Venezuela, U. 8S. D. C., W. D. N. Y., 173 Fed. 
834. 

91. Master and Servant—Authority of Fore- 
man.—That work plaintiff's decedent was di- 
rected to do was outside of the authority of the 
foreman directing it must be brought to the 
knowledge of the employee to afford the master 
the benefit of such limitation.—Waiczenko v. 
Oxford Paper Co., Me., 75 Atl. 328. 

92.——Contributory on ny Sy street 
railway may not make a schedule for the car of 
a motorman and also make a rule which makes 
the schedule impossible under usual and or- 
dinary. conditions, ané@ then hold the motorman 
negligent in doing that which is necessary to 
make the schedule.—Birmingham Ry., Light & 
Power Co. v. Moseley, Ala., 51 So. 424. . 

93. Contributory Negligence.—An em- 
ployee, who, in violation of defendant railroad’s 
rules, failed to put a blue flag as a warning on 
the standing car which he was repairing, held 
guilty of contributory negligence, precluding a 
recovery for his death.—Van Camp v. Wabash 
R. Co., Mo., 125 S. W. 530. 

94. Injury to Servant.—Where a superior 
servant directed decedent to repair an electric 
light, which could only be safely done while 
the machinery was at rest, it was the superior 
servant’s duty to see that decedent was safe 
before starting the machinery.—Haynie v. Ten- 
nessee Coal, Iron & R. Co., U. S. C. C. of App., 
Fifth Circuit, 175 Fed. 55. 

95. Municipal Corporations—Injury to Serv- 
ant.—In an action for injury to a switchman, 
who, in alighting from an engine stepped on a 
bolt and was thrown, evidence held insufficient 
to show that any of defendant’s employees were 
negligent.—Missouri, K. & T. Ry. Co. of Texas 
v. Jones, Tex., 125 S. W. 309. 

96.——Streets.—An individual property owner 
can maintain a suit to abate an obstruction 
to a street constituting a public nuisance only 
by showing some special and substantial injury 
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to his own property rights.—Ingram v. Turner, 
Tex., 125 S. W. 327. 
97.——Streets.—Where land is condemned by 
a city for street purposes, it is converted into 
a public street, although not open to the public 
for use as a street.—Brown v. Scruggs, Mo., 125 
S. W. 537. ; \ 

98. Use of Street.—Private rights not be- 
ing interfered with by resolution of a city 
council permitting a society to locate drinking 
fountains in the streets, held, abutting owners 
are not entitled to be heard on the resolution 
before its passage.—Levy v. City of Elizabeth, 
N. J., 75 Atl. 312. : 

99. Negligence—Dangerous Premises.—Under 
New York City Building Code, § 95, expressly 
ratified by the legislature, an owner of a build- 
ing failing to close the elevator guards and 
trapdoors at night held liable for the death of 
a policeman falling down the elevator shaft.— 
Racine v. Morris, 121 N. Y. Supp. 146. 

100. Blevators.—An elevator owner held 
not liable for injuries to a child caused by the 
negligence of the operator on the theory that 
the elevator was attractive to children.—Swee- 
den v. Atkinson Improvement Co., Ark., 125 S&S. 
W. 439. 

101. Partnership—Compensation.—In the ab- 
sence of a special agreement, a partner is not 
entitled to compensation for his services for 
the firm in addition to his share of the profits. 
—Ruggles v. Buckley, U. S. C. C. of App., Sixth 
Circuit, 175 Fed. 57. 

102. Rights of Surviving Partner.—The 
right of a surviving partner to the firm prop- 
erty extends to all partnership real estate, in 
whosesoever name the legal title may have 
been, so far as may be necessary to wind up its 
affairs —Hewitt v. Hayes, Mass., 90 N. E. 985. 

103. Pleading—dAccount Stated.—In dn action 
on an account stated, held that the bill of par- 
ticulars need not contain the items of the ac- 
count.—Lyell v. Walbach, Md., 75 Atl. 339. 

104, Sufficiency of Complaint.—In pleading 
matters which are in the nature more within 
the knowledge of defendant than plaintiff, less 
particularity is required in the complaint than 
in other cases.—Birmingham Ry., Light & Pow- 
er Co. v. Moseley, Ala., 51 So. 424. 

105. Principal and Surety—Consideration.— 
Where both plaintiff and defendant were bound 
as sureties on a note, a promise by defendant 
to pay the amount of the judgment rendered on 
the note was without consideration, where 
plaintiff undertook nothing additional and part- 
ed with nothing when he entered into the 
agreement.—Barton v. Haltom, Ark., 125 S. W. 
418. 

106. Principal and Agent—Liability to Prin- 
cipal.—An agent receiving money from third 
persons for his principal cannot refuse: to pay 
it over because the money accrued from an il- 
legal transaction between the principal and 
such third persons.—Monongahela Nat. Bank v. 
First Nat. Bank, Pa., 75 Atl. 359. 

107. Principal and Surety—Set-Off.—An own- 
er of property which occupies the position of 
surety of the principal debtor held entitled to 
relieve the property of the burden by the 
equitable application of set-offs.—St. Croix Tim- 
ber Co. v. Joseph, Wis., 124 N. W. 1049. 

108. Railroads—Killing Animals.—Defendant 
railroad company held not liable for killing 
plaintiff’s horses, that escaped through a cross- 
ing gate left open by trespassers.—Weaver v. 
Chicago & N. W. R. Co., Iowa, 124 N. W. 1088. 

109. Removal of Causes—Jurisdiction.— 
Where a suit could not properly be brought in 
a federal court of the district because of the 
nonresidence of the parties, it could not gen- 
erally be removed to that court.—Clark v. 
Southern Pac. Co., U. S. C. C., W. D. Tex., 175 
Fed. 122. 

1110. Reversions—Injury to Reversionary In- 
terest.—Under the common law an action of 
trespass on the case was the appropriate rem- 
edy for reversioners for injuries to their re- 
versionary interest by reason of permanent 
injury to the freehold.—Crowder v. Fordyce 
Lumber Co., Ark., 125 S. W. 417. 

















111. Sales—Rescission.—A buyer held not re- 
quired to rescind the contract of sale as a 
condition to his recovery of an excess payment 
made thereon.—Scheer y. Clinton Falls Nursery 
Co., N. D., 124 N. W. 1115. 

112. Warranty of Title-—Willingness on 
the part of the vendor to allow a deduction of 
the amount of an incumbrance from the pur- 
chase price by the vendee will not satisfy a 
covenant to convey -free of incumbrances.— 
Pfister v. Heins, 121 N. Y. Supp. 173. 

113. ‘Written Contract.—An order for goods, 
omitting the name of the seller with the buy- 
er’s acceptance of goods shipped thereunder. 
held to constitute a written contract of sale.— 
Ady v. Barnett, Wis., 124 N. W. 1061. ' 

114. Sheriffs and Constables—Liability on 
Bond.—Where a marsha] in making an arrest 
unnecessarily shot a bystander whom he sus- 
pected of an intent to interfere with the ar- 
rest, the officer and the sureties on his bond 
were liable to the infant children of deceased. 
—Martin v. Smith, Ky., 125 S. W. 249. 

115. Shipping—Damage to Cargo.—Damage 
to a cargo of wheat from water leaking from 
a broken feed pipe held not due to the unsea- 
worthiness of the vessel at the beginning of the 
voyage, but to perils of the sea, for which she 
was not liable under the bill of lading.—The 
Rappahannock, U. S. D. C., W. D. N. Y., 173 
Fed. 829. 

1116. Street Railroads—Frightening Horses.— 
A street car motorman held bound, not only to 
stop sounding the gong, but to stop the car, if 
practicable, to allay the fright of a horse being 
driven ahead of the car, on the motorman’s 
discovering his restive condition.—North Ala- 
bama Traction Co. v. Thomas, Ala., 51 So. 418. 

117.——Injuries to Persons on Track.—Though 
deceased after alighting from defendant’s street 
car negligently started to cross the adjoining 
track, defendant was liable if its motorman on 
seeing deceased had time to stop his car on 
such walk; and failed to do so.—Williams v. 
Metropolitan St. Ry. Co., Mo., 125 S. W. 622. 

118. Look and Listen.—Failure to look be- 
fore driving upon the tracks of a street railway 
is negligence per se.—Sontum v. Mahoning & S§S. 
Ry. & Light Co., Pa., 75 Atl. 189. 

119. Subscriptions—Promoters.—Promoters of 
a subscription held bound to exercise good faith 
and to deal openly and fairly with each pros- 
pective subscriber.—Sigler v. R. W. Winstead 
& Co., Ky., 125 S. W. 272. 

120. Telegraphs and Telephoves—Proximate 
Cause of Injury.—A. telephone company, main- 
taining poles and brace wires in a parkway of 
a public street, in such a manner that they are 
dangerous to persons crossing the parkway, 
is liable for injuries proximately resulting 
therefrom.—Bentley v. Missouri & Kansas Tele- 
phone Co., Mo., 125 S. W. 533. 

121. Tenancy in Common—Duty of Tenant in 
Possession.—A tenant in common receiving the 
rents and profits is bound to make ordinary, 
ioe repairs.—Clute v. Clute, N. Y., 90 N. E 














122. Treseass—Common Law.—Under the 
common law and the Civil Code of Practice in 
actions to recover for injuries. to the posses- 
sion of land, the complaint must show that 
plaintiff is in possession.—Crowder v. Fordyce 
Lumber Co., Ark., 125 S. W. 417. 

123. Wendor and Purchaser—Confidential Re- 
lations.—A party to a sale may, without direct 
misrepresentation, ‘be guilty of fraud by means 
of words or acts calculated and intended to de- 
ceive, though there is no confidential relation.— 
Crompton v. Beedle, Vt., 75 Atl. 381. 

124. Waters and Water Courses—Riparian 
Rights.—A: riparian proprietor has, as a rule, 
the right to demand that the stream shall flow 
through his land in its usual quantity.—Fischer 
v. Trustees of Village of Clifton Springs, 121 
N. Y. Supp. 163. 

125. ‘Wilis—Construction.—A will bequeath- 
ing testator’s real estate to his wife and chil- 
dren held not to pass a leasehold for 20 years. 
—Orchard v. Wright-Dalton-Bell-Anchor Store 
Co., Mo., 125 S. W. 486. 
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